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Overview
n

Small business, big law/square peg, round hole
Unrealistic and artificial deadlines
n Substantial and costly disclosure and reporting
requirements on these companies
n Does not provide any tools that can help small
businesses … create and implement an effective
reorganization plan
n Difficult for a small-business owner to maintain an
ownership interest
n Secured claimants hold unfair bargaining power
n
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Overview
n

Code was first changed in 2005

n

Small Business Filings added under BAPCPA

n

Former Rule 1020 was not an opt-in …

n

Poor results judged by plan confirmation %
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Overview
n

Back to the drawing board

n

National Bankruptcy Conference and ABI’s
Commission to Study the Reform of Chapter 11

n

Stated Goals of Congress in passing the SBRA

n

Expected reach with original debt limit
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Overview
n

Effective Date of the SBRA: 2/19/20

n

Effective Date of CARES Act: 3/27/20

n

Retroactivity for existing small business cases
filed prior to 2/19/20

n

No retroactivity under CARES Act for larger
cases
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Overview
n

Carrots to Promote Consensual Plans:
Trustee makes payments for life
n Trustee stays on after substantial consummation
n No discharge at confirmation but only after plan
payments are made
n All post-petition earning and properties are estate
property
n

n

Whip if votes are not there
n

Simplified cramdown and retention of equity
without compelling new value contribution
6

Other Subchapter V Benefits
n

Delayed payment of Certain Priority Claims
n

Plans confirmed under section 1191(b) (without the consent
of all impaired classes) may provide for the payment through
the plan of section 503(b) administrative expenses or, in an
involuntary case, section 502(f) gap period expenses. See §
1191(e).

n

NOTE: Official Form 425A, is defective:
n

Par 3.02 “Each holder of an administrative expense claim
allowed under § 503 of the Code, [and a “gap” claim in an
involuntary case allowed under § 502(f) of the Code,] will be
paid in full on the effective date of this Plan, in cash, or upon
such other terms as may be agreed upon by the holder of the
claim and the Debtor.“
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Other Subchapter V Benefits
n

Modification of Trust Deeds on Residences
Under section 1190(3), a Small Business Debtor
may now modify the rights of the holder of a claim
secured only by a security interest in real property
that is the principal residence of the debtor “… if
the new value received in connection with the
granting of the security interest was— (A) not used
primarily to acquire the real property; and (B) used
primarily in connection with the small business of
the debtor.” See § 1190(3).
n SBA loans or cash out refinancing for capital
n
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Other Subchapter V Benefits
n

Disinterestedness Requirement Relaxed
11 U.S.C. § 1195 provides that “[n]otwithstanding
section 327(a) of this title, a person is not
disqualified for employment … by a debtor solely
because that person holds a claim of less than
$10,000 that arose prior to commencement of the
case.“
n Does this extend to Small Business Cases with no
election? Chapter 11 generally?
n
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Eligibility
n

Must fit the “small business debtor” definition
of § 101(51D):
n
n

n

“Person engaged in commercial or business activities.”
Subchapter V is for Both Individuals and Entities.
“Persons,” i.e. both individuals and business entities, may be
Small Business Debtors under new Subchapter V. See 11
U.S.C. § 101(42) and 101(51D)(A). Cf. 11 U.S.C. §109(e)
(limiting eligibility for Chapter 13 to individuals only).
Not a single asset real estate debtor – note significance of the
change from the prior definition.
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Eligibility
n

Must fit the “small business debtor” definition
of § 101(51D):
n
n

n

Not a single asset real estate debtor.
Wording “or operating real property or activities incidental
thereto” has been stricken and replaced with “single asset real
estate.” See § 1182.
What about debtor whose primary activity is owning or
operating more than one real property?
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Eligibility
n

Contingent and unliquidated - used in 109(e) but
not defined in Code

n

"The terms 'liquidated' and 'unliquidated'
generally refer to a claim's value (and the size of
the corresponding debt) and the ease with which
that value can be ascertained."
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Eligibility
n

A contingent debt is one which the debtor will
be called upon to pay only upon the occurrence
or happening of an extrinsic event which will
trigger the liability of the debtor to the alleged
creditor. The fact that most a claim has not
been reduced to judgment does not render it
contingent. Cf. uncalled guaranty vs. tort claim
being litigated.
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Eligibility
n

n

Whether a debt is "liquidated" for purposes of §
109(e), is determined by "whether the amount
due is capable of ascertainment by reference to
an agreement or by simple computation."
The “readily ascertainable” standard:
n

When only a simple hearing is required, rather than
an extensive, contested, evidentiary hearing. If that
value depends future exercise of discretion, not
restricted by specific criteria, claim is unliquidated."
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Eligibility
n

§ 101(51D) by the numbers
n

n

n

n

Non-contingent, liquidated non-insider secured and
unsecured debt total less than $2,725,625 for cases filed prior
to March 27, 2020.
The CARES Act temporarily increases the debt limit to $7.5
million for cases filed on or after March 27, 2020.
May be an affiliate of a small business debtor so long as
aggregated debt remains below limit.
At least 50% of the debt must have arisen “from the
commercial or business activities of the debtor.”
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Summary of Amendments and
New Official Forms
n
n
n
n

Official Forms 101, 201
Official Forms 309E, 309E2 (new) 309F, 209F2
Official forms 314, 315
Official form 425A
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Summary of Amendments and New Official Forms
Effective February 19, 2020
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Summary of Amendments and New Official Forms
Effective February 19, 2020
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Summary of Amendments and New Official Forms
Effective February 19, 2020
(cont’d)
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Making the Election to Be a
Subchapter V Small Business Debtor
n

n
n
n

Debtors must affirmatively elect Subchapter V
treatment on their petition.
Can the election be made after the 14-day period
Is leave of court necessary to amend?
May a debtor with a pending case make the election
after the effective date of the legislation?
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Making the Election to Be a
Subchapter V Small Business Debtor
n

Retroactivity and redesignation.
n
n
n
n

n

Cases pending on February 19, 2020
Under $2,725,625 non-contingent, liquidated debt
Over $2,725,625 non-contingent liquidated debt
In re Progressive Solutions, Inc., 2020 Bankr. LEXIS 467 (Bankr.
C.D. Cal. 2020)
By contrast, Section 1113(a)(3) of the CARES Act states that
the new debt limit of 1113(a)(1) applies only to cases
“commenced ... on or after the date of enactment of this
Act”.
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Making the Election to Be a
Subchapter V Small Business Debtor
n

Challenging the election
n

n

The U.S. Trustee and other parties-in-interest 30
days after the conclusion of the § 341(a) meeting, or
30 days after any amendment to the Small Business
Debtor’s self-designation as such, an opportunity to
object.

Failure to elect Subchapter V
n

Current small business provisions of Chapter 11
were not repealed, will be enforced absent election.
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Failure to Elect Subchapter V
n

Small Business Case Disadvantages
Absolute 300-day deadline to file plan
n 45-day deadline to confirm a plan once filed
n Need an impaired accepting class
n Mandatory form plan and disclosure statement?
n Creditor plan is possible
n Absolute priority rule applies
n Committee/trustee/examiner possible
n
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Power of the Subchapter V DIP
n

Powers of Subchapter V debtor
n

All the rights functions and duties of the Standing
Trustee, except the duties specified in section
1106(a)(2).
363 sales
n 363(c) cash collateral/364 DIP Financing
n 365 assumption/rejection
n 506 lien strip downs/strip offs
n
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Removal of debtor from possession
n
n

Section 1104 inapplicable to Subchapter V
New Section 1185(a): After NOH court shall
order that the debtor shall not be a debtor in
possession for cause
Fraud, dishonesty, incompetence, or gross
mismanagement of the affairs of the debtor, either
before or after the date of commencement of the
case; or,
n Failure to perform the obligations of the debtor
under a confirmed plan.
n
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Restoring debtor to possession
n

On request of a party in interest, and after
notice and a hearing, the court may also
reinstate the debtor in possession. See §
1185(b).
Cure of plan default
n Institution of financial controls
n Proposal of confirmable plan
n Can the Subchapter V trustee run the business?
n

“

Roadmap to plan formulation
n

The 60-day status conference
Not later than 60 days after entry of the order for
relief the court shall conduct a status conference “to
further the expeditious and economical resolution of
the Subchapter V case.”
n Extension only possible where merited and
“attributable to circumstances for which the debtor
should not justly be held accountable.”
n

“

Roadmap to plan formulation
n

The 60-day status conference
n

The Small Business Debtor is required to file a prestatus conference report 14 days in advance of the
date of the status conference. The report must
detail the “efforts the debtor has undertaken and
will undertake to attain a consensual plan of
reorganization.” See § 1188(c).

“

Roadmap to plan formulation
n

SBRA’s separate disclosure exemption
Unless the court for cause orders otherwise, section
1125 does not apply to a case under Subchapter V.
See § 1181(b).
n 1125(f) will however apply and streamline any further
disclosure ordered with expedited procedures
n

“

Roadmap to plan formulation
n

The SBRA simply requires that “[a] plan filed
under this subchapter— (1) shall include—
(A) a brief history of the business operations of the
debtor
n (B) a liquidation analysis; and
n (C) projections with respect to the ability of the
debtor to make payments under the proposed plan of
reorganization.” See § 1190.
n

“

Roadmap to plan formulation
n

Section 1125(f) permits
Determination that the plan itself provides adequate
information and no separate disclosure statement is
unnecessary
n Approval of a disclosure statement on standard forms
n Conditional approval of a disclosure statement and
solicitation subject to final approval after notice and a
hearing
n A single, combined hearing on the adequacy of the
disclosure statement and confirmation of a plan
n

“

Constructing a confirmable plan
n

Acceptance by creditors is no longer required
n

If all of the requirements of section 1129(a), other
than paragraphs (8), (10), and (15), are met with
respect to a plan, on request of the debtor, the court
shall confirm the plan notwithstanding the absence
of an impaired accepting class of claims so long as
the plan does not discriminate unfairly and is “fair
and equitable.” See § 1191(b).

“

Constructing a confirmable plan
n

Cramdown: what is “fair and equitable?
n

Secured class(es): the plan meets the requirements
of section 1129(b)(2)(A).
n Holders retain their liens against collateral and get
deferred cash payments on the allowed amount
of their claims;
n In a sale, the lien attaches to the proceeds; or,
n Holders realize the indubitable equivalent of their
collateral
“

Constructing a confirmable plan
n

Cramdown: what is “fair and equitable?
n

Unsecured class(es)
All of the projected disposable income of the debtor to
be received in the 3-year period beginning on the date the
first payment is due under the plan (or such longer period
fixed by the court not to exceed 5 years) will be applied to
make payments under the plan (see also § 1190(2)); or
n The value of property to be distributed under the plan in
the 3-or 5-year plan term is not less than the projected
disposable income of the debtor.
n

n
“

Constructing a confirmable plan
n

Cramdown: what is “fair and equitable?
Section 1129(a)(15) is inapplicable in Subchapter V.
n Disposable income for a Small Business Debtor
means the income
n

Not reasonably necessary to be expended for: (1) (A) the
maintenance or support of the debtor or a dependent
n Less any domestic support obligation that first becomes
payable after the date of the filing of the petition
n Not including expenditures necessary for the
continuation, preservation, or operation of the business
of the debtor. See § 1191(d).
n

“

Constructing a confirmable plan
n

Cramdown: what is “fair and equitable?
This new definition of disposable income does not
reference section 1325(b)(2), as does section
1129(a)(15).
n The import is that Small Business Debtors who
elect into Subchapter V will not be subject to the
expense limitations imposed on above-median
income Chapter 13 debtors.
n

“

Constructing a confirmable plan
n

Feasibility: the Court must find that
The debtor will be able to make all payments under
the plan; or
n There is a reasonable likelihood that the debtor will
be able to make all payments under the plan; and,
n The plan provides appropriate remedies, which may
include the liquidation of non-exempts assets, to
protect the holders of claims or interests in the
event that the payments are not made.
n Section 1129(a)(11) still applies. See § 1181.
n

“

Note the speed of events
n

Case timeline from petition is filed (approximate)
+ 21 days
n + 35 days
n + 45 days
n + 60 days
n + 90 days
n + 118 days
n + 133 days
n + 147 days
n + 5 years
n

Initial Debtor Interview
341 Meeting
Prehearing status report
Mandatory Status conference
Plan must be filed
Confirmation hearing
Substantial consummation
Report of trustee & discharge
“
Completion
of plan & discharge

HAVE YOUR “DUCKS IN A ROW”

n
n

n

Subchapter V cases designed to move “quickly”
Most recent Balance Sheet, Stmt. of Operations, Cash
Flow Stmt., and Fed. Income Tax Return must be filed
with Petition or statement that none was prepared (§ 1116)
Schedules to be Filed Within 14 Days of Petition which
may not be extended to more than 30 days “absent
extraordinary and compelling circumstances”
39

n
n

n
n

§ 308 Small Business reporting remains applicable
Status conference within 60 Days and report on plan
efforts 14 Days Prior (Valuation/Best Interest Analysis?)
Plan to be filed no later than 90 days after Petition
Can be extended where “attributable to circumstances
for which the debtor should not justly be held
accountable” (§ 1189)
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The Subchapter V Trustee

41

SBRA Cases Have Both
a Trustee and a DIP
n

n

Subchapter V trustee is appointed at the beginning
of the case.
n Primary pre-confirmation task is to “facilitate
the development of a consensual plan of
reorganization.” § 1183(b)(7)
n Services generally terminate upon substantial
consummation of a consensual plan.
n Trustee remains in place to distribute plan
payments if a cramdown plan is confirmed.
DIP may be removed for cause. § 1185
n If DIP is removed, the trustee will operate the
business. § 1183(b)(5)
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Subchapter V Trustees

n

n

SBRA allows for either standing
or case-by-case trustees. § 1183(a)
Both standing and case-by-case
trustees have the same duties.

43

Subchapter V Trustee
Compensation ― Generally
n

n

Standing and case-by-case trustees
are compensated under different
statutes.
Initially, the UST will appoint caseby-case trustees to administer cases
rather than standing trustees.
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Subchapter V Standing
Trustee Compensation
Compensation for SBRA standing
trustees will be based on a
percentage fee determined by the
UST, much like the percentage
fees set for other standing trustees
under 28 U.S.C. § 586(e).
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Subchapter V Case-by-Case
Trustee Compensation
n

n

Subchapter V case-by-case trustees will be paid
under § 330.
Unlike compensation for chapter 7 trustees,
Subchapter V case-by-case trustees’ compensation is
not based on disbursements.
n SBRA conforming amendments specifically
make section § 326(a) inapplicable to subchapter
V cases, which precludes determining
compensation based on disbursements.
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Subchapter V Case-by-Case
Trustee Compensation
n

Instead, case-by-case trustees must
apply for fees and expenses under
section 330 and establish that fees are
reasonable (likely based on time spent
and a reasonable hourly rate) and
expenses are actual and necessary.
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Subchapter V Trustee Duties

n

In general, the Subchapter V
trustee will evaluate the
viability of the business and
prospects for reorganization.
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Subchapter V Trustee Duties
(cont’d.)
n

Upon appointment, under § 1183(b)(1), the trustee shall
perform the duties specified in § 704(a)(2), (5)-(7), and (9):
n Be accountable for all property received;
n Examine proofs of claim and object as needed; oppose the
debtor’s discharge, if advisable;
n Furnish information concerning the estate requested by a
party in interest, unless the court orders otherwise;
n Make a final report; and
n File an account of the administration of the estate with the
court and the UST.
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Subchapter V Trustee Duties
(cont’d.)
n

n

n

The trustee will take part in the IDI conducted by the
UST and in the status conference and other hearings
scheduled by the court. § 1183(b)(3)
The UST generally will preside at the creditors’
meeting, but the trustee will be expected to attend and
participate.
The trustee is charged with facilitating the
development of a consensual plan of reorganization
and ensuring that the debtor commences making
timely payments under any confirmed plan.
§1183(b)(7) and (4)
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Subchapter V Trustee Duties
(cont’d.)
n

n

If there is a claim for a domestic support obligation with
respect to the debtor, the trustee must furnish the required
notices. § 1183(b)(6)
For cause, and upon request of a party in interest, the court
may require the trustee to also perform the duties specified in
section 1106(a)(3), (4), and (7):
n Investigate the conduct and financial condition of debtor,
and any other matter relevant to the case;
n File a report of any investigation conducted; and,
n After confirmation, file any such reports that are necessary
or as the court orders. § 1183(b)(2)
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Court May Authorize the Subchapter V
Trustee to Operate the Business
n

n

If the court orders pursuant to § 1185 that the debtor shall no
longer be a debtor in possession, the Subchapter V trustee shall
operate the debtor’s business. § 1183(b)(5)
Section 1183(b)(5) requires the trustee to:
n
n
n
n

n

File any required schedules and statements;
File periodic operating reports;
Serve as the administrator of any employee benefit plan;
Make reasonable efforts to transfer patients from a closing health
care business to a new provider offering similar services; and;
For any year in which a tax return has not been filed, furnish such
information as may be required by the applicable governmental
entity.
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Handling Funds and
Making Distributions
n
n

The Subchapter V trustee might (or might not) handle funds
and make distributions.
Pre-confirmation:
n Section 1194 permits, but does not require, a debtor to
make adequate protection payments through the subchapter
V trustee, with the permission of the bankruptcy court. §
1194(c)
n If the subchapter V trustee holds funds pre-confirmation,
then upon confirmation, § 1194 directs that the trustee
either distribute those funds in accordance with a confirmed
plan or return those funds to the debtor after deducting any
(1) unpaid administrative expenses, (2) adequate protection
payments due to a secured lender, and (3) fees owing to the
trustee. § 1194(a)
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Handling Funds and Making Distributions
(Cont’d.)

n

Post-confirmation
n If a consensual plan is confirmed, the trustee’s
services will terminate upon substantial
consummation of the plan. § 1183(c)(1)
n If a cramdown plan is confirmed, the trustee
shall make payments to creditors under the plan,
except as otherwise provided in the plan or
confirmation order. § 1194(b)
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Subchapter V Trustee Recruitment
n

n

n

The UST will appoint case-by-case trustees to administer
cases, rather than standing trustees.
n Subchapter V trustees will become part of “pools” of
trustees from which the UST can appoint a trustee in a
given case.
Expect to recruit over 200 case-by-case trustees before
February 19, 2020.
n Recruitment advertisements ran from October 24 to
November 15, 2019.
Will learn from actual experience and adjust as
appropriate.
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Qualifications for Appointment
n

n

n

n

n

To be eligible for inclusion in a Subchapter V trustee pool, an
applicant must possess strong administrative, financial, and
interpersonal skills.
Fiduciary and bankruptcy experience is desirable, but not
required.
Individuals with business, managerial, consulting, mediation,
and operational experience encouraged to apply.
Expect to cut a wide swath when deciding on case-by-case
trustees.
The intent behind SBRA is to allow confirmation of a plan at a
reasonable cost. As such, Subchapter V trustees may not need
to employ professionals in many cases.
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Appointing Trustees
n

n

n

Before appointing a Subchapter V Trustee, the UST
will have the trustee run a conflicts check in the case
to ensure the trustee is disinterested.
The UST will file a notice of appointment and include
a verified statement from the trustee establishing the
trustee’s disinterestedness and also disclosing the
trustee’s proposed arrangement for compensation.
The trustee will discuss the proposed arrangement for
compensation with the debtor at the initial debtor
interview conducted by the UST’s office.
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Plan Confirmation
n

n

A CONSENSUAL plan may be confirmed
under § 1191(a) if all the requirements of
§1129(a) are met―other than paragraph 15
(imposing Chapter 13 means test to define
disposable income).
Opportunities to negotiate timing of discharge,
pos- confirmation contributions from variable
income, and “appropriate remedies” upon
default.
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Plan Confirmation
n

A NONCONSENSUAL (“CRAMDOWN”) plan may be
confirmed under § 1191(b) if all the requirements of 1129(a) are
met―other than paragraphs 8 (requiring acceptance by each
impaired class), 10 (requiring acceptance by at least one impaired
non-insider class), and 15―and the plan “does not discriminate
unfairly, and is fair and equitable” with respect to each impaired
class that has not accepted the plan.
n
n

n

n

The absolute priority rule does not apply.
“Fair and equitable” as defined in § 1191(c) requires that in addition to
secured creditors retaining liens and being paid at least the value of the
secured creditor’s interest in property, the debtor must pay at least
projected disposable income over 3 to 5 years towards the plan.
The plan provides for “appropriate remedies” upon default

The “best interests” test (§ 1129(a)(7)) remains applicable
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Plan Confirmation
n
n

n

The § 1111(b) election appears to be available to secured
creditors being crammed down – 70 days per Local Rules
Plan commitment of projected disposable income - “all of
the projected disposable income of the debtor to be
received in the 3-year period, or such longer period not to
exceed 5 years as the court may fix” (§ 1191(c)(2)(nonconsensual plan length); see also § 1192(timing of discharge
in non-consensual plans))
Unlike Chapter 13, no mechanism for trustee or creditor to
seek modification where future income is greater than
projected and projected disposable income must be used for
“payments under the plan” rather than to “unsecured
creditors.” Compare §§1191(e) and 1325(b)
60

Provision For Judicial Discretion?
n

n

Delay in plan process - “attributable to
circumstances for which the debtor should not
justly be held accountable” (§§ 1188(b), 1189(b))
Plan commitment of projected disposable
income – when will 5 year commitment be
appropriate?
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Preference Amendments
n

§ 547(b) – amended to condition avoidance of a
preferential transfer on the trustee having
undertaken “reasonable due diligence in the
circumstances of the case” and having taken
“into account a party’s known or reasonably
knowable affirmative defenses under [§ 547](c).”
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Preference Amendments (cont’d)
n

n

28 U.S.C. § 1409(b) – amended to increase from
$10,000 to $25,000 as the threshold amount in
controversy that determines venue in actions to which §
1409(b) applies. Actions involving an amount in
controversy less than $25,000 must be brought in the
district where the defendant resides.
Does § 1409(b) apply to preference cases? Does not
expressly apply to cases “arising under” Title 11.
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CORRECTIVE AMENDMENTS
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QUESTIONS?
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